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I. 	IDENTITY OF RESPONDENTS. 

Guy Way and Zenaida Way, husband and wife and Respondents, 

asks this court to affirm the Superior Court decision. 

II. 	ISSUES PRESENTED FOR REVIEW 

1. Were the requisites to the trustee sale required by RCW 
61.24.030 satisfied for the June 5, 2015 trustee sale to be 
valid when the deed of trust being non judicially foreclosed 
stated the Property is not used for principally for 
agricultural or farming purposes? 

2. Does the Doctrine of Res Judicata bar Appellant from 
bringing this appeal when the present argument could have 
been litigated previously? 

3. Is the Open Space Taxation Agreement applicable when it 
does not state the agreement involves Farm or Agricultural 
Conservation Land nor was it part of the Superior Court 
record? 

III. STATEMENT OF THE CASE 

The real property which is the subject of the Superior Court 

unlawful detainer action and this appeal is located in Clark County and is 

described with reasonable certainty as follows: 9213 NE Mason Creek 

Road, Battle Ground, WA 98604 (hereinafter "Subject Property"). 

On or about July 20, 2015, a trust deed was recorded in 



Respondents' favor following Respondents' purchase of the premises at 

foreclosure sale that was executed against Appellant as the previous 

owners of the premises. Following the foreclosure sale and recording of 

the Trustee's Deed, Appellant remained in possession of the premises for a 

period in excess of twenty (20) days in derogation of RCW 61.24.060. 

Therefore, Respondents initiated an unlawful detainer proceeding against 

Appellant upon which Respondents ultimately prevailed and the Superior 

Court granted Respondents an Order for Writ of Restitution. 

Subsequently, Appellant filed a Notice of Appeal with the Superior Court 

and the first appeal in this case was accepted by this Court of Appeals - 

Division Two under No. 48191-0-II, Guy Way and Zenaida Way v. John 

Choquer. The above facts have been made part of the record in the above 

referenced cause number and Respondent references the same. 

Following a lengthy period of time, this Court affirmed the 

Superior Court in its December 28, 2016 unpublished opinion, Guy Way 

and Zenaida Way v. John Choquer, et al, No. 48191-0-II. As a result, 

Respondent cited the matter back before Judge Vanderwood of the Clark 

County Superior Court on January 9, 2017 for an Order for Writ of 

Restitution and Release of Appellate Bond in compliance with this Court's 

opinion. RP 1:8. It was at that hearing that Appellant, for the first time, 



brought up its present argument in the form of a Motion to Reverse Trial 

Court's Decision Rescind Trustee's Sale, and Restore Ownership to 

Defendant. RP 3:3; CP 12. After careful consideration of the arguments of 

the parties and the evidence provided by Appellant, Judge Vanderwood 

denied Appellant's motion. CP 24. 

IV. ARGUMENT 

A. 	The requirements of RCW 61.24.030 have been satisfied. 

RCW 61.24 provides the method for non judicial foreclosure of a 

deed of trust. The chapter was designed by the Legislature to avoid costly, 

time-consuming judicial foreclosure proceedings, Peoples Nat'l Bank v. 

Ostrander, 6 Wn. App. 28, 491 P.2d 1058 (1971), and also to "provide an 

adequate opportunity [or notice] for interested parties to prevent wrongful 

foreclosure." Savings Bank of Puget Sound v. Mink, 49 Wn. App. 204, 

207, 741 P.2d 1043 (1987) (citing Cox v. Helenius, 103 Wn.2d 383, 387, 

693 P.2d 683 (1985). 

In its opening brief, Appellant assigns error to the Superior Court 

by claiming the June 5, 2015 trustee sale violated RCW 61.24.030(2). In 

support of its argument, Appellant claims, through his own Declaration 

only, that the land has merely been primarily used for agricultural 
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purposes. However, this analysis is flawed. 

RCW 61.24.030(2) provides: 

"It shall be requisite to a trustee's sale: 

... (2) That the deed of trust contains a statement that the 
real property conveyed is not used principally for 
agricultural purposes;" 

RCW 61.24.030(2) (emphasis added) 

RCW 61.24.030(2) is clear on its face that the appropriate analysis 

requires examination of the Deed of Trust to determine if it contains 

language stating the Subject Property is not used principally for 

agricultural purposes. Attached as Exhibit 1 to the Declarationof Quinn 

Posner is a certified copy of the original Washington Line of Credit Trust 

Deed that is the subject of this dispute. Paragraph 21 clearly states the 

following: 

"21. Use of Property. You covenant that the Property is 
not used principally for agricultural or farming purposes." 

Ex. l, pg 7. (emphasis added) 

The Trust Deed is clear that Appellant agreed that the Subject 

Property would not be used for agricultural purposes. He can not now 

argue the opposite in an effort to void the 2015 trustee sale. Further, RCW 

61.24.030(2) merely requires the Trust Deed to contain a statement that 



the Subject Property is not used principally for agricultural purposes. Such 

a statement is contained within the Trust Deed. The requirements of RCW 

61.24 are satisfied. 

B. 	Res Judicata bars Appellant from raising this appeal. 

Generally speaking, res judicata bars the relitigation of claims and 

issues that were litigated or could have been litigated in a prior action. 

Loveridqe v. Fred Meyer. Inc., 125 Wn.2d 759, 763, 887 P.2d 898 (1995); 

see In re Marriage ofAldrich, 72 Wn. App. 132, 138, 864 P.2d 388 (1993) 

(res judicata operates to preclude collateral attack on a final decision). 

"When res judicata is used to mean claim preclusion, it encompasses the 

idea that when the parties to two successive proceedings are the same, and 

the prior proceeding culminated in a final judgment, a matter may not be 

relitigated, or even litigated for the first time, if it could have been raised, 

and in the exercise of reasonable diligence should have been raised, in 

the prior proceeding." Kelly-Hansen v. Kelly-Hansen, 87 Wn. App. 320, 

328-29, 941 P.2d 1108 (1997)(emphasis added). It has been held that a 

matter should have been raised and decided earlier if it is merely an 

alternate theory of recovery, or an alternate remedy." Id, 87 Wn. App. at 

331 (compiling Washington Supreme Court cases); see also Sound Built 

Homes. Inc. v. Windermere Real Estate/South. Inc, 118 Wn. App. 617, 
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631-32, 72 P.3d 788 (2003) (summarizing the application of res judicata 

by Washington courts and rejecting the position "that a party can bring as 

many actions as he or she has substantive legal theories, even if all 

theories involve the same facts, the same evidence, and the same 

transaction"). 

In Washington, these principles have been reduced to a four-part 

test. Res judicata applies "where a prior final judgment is identical to the 

challenged action in (1) subject matter, (2) cause of action, (3) persons and 

parties, and (4) the quality of the persons for or against whom the claim is 

made."' Lvnn v. Dep't ofLabor &Indus., 130 Wn. App. 829, 836, 125 P.3d 

202 (2005) (quoting Loveridge, 125 Wn.2d at 763). 

First, the subject matter is identical to the earlier litigation. It 

involves the proper possession of the property resulting from 

Respondent's purchase of the Subject Premises and commencement of an 

unlawful detainer claim against Appellant. In that litigation, Appellant 

could easily have argued the validity of the sale during its case in chief or 

during the previous appeal, but it failed to do so. It must not now be 

allowed a second bite at the apple. Appellant states he recently became 

aware of the potential defense, but Appellant elected to remain pro se and 

not hire legal representation. Appellant does so at his peril and potential 

lack of understanding of the law. 



Second, the cause of action is identical as this stems from the 

original unlawful detainer. That has not changed. 

Third, the persons and parties are identical. No parties have 

changed since the original filing of the Complaint for Unlawful Detainer. 

Fourth, the quality of the person remains unchanged. 

The elements of res judicata are met. The Superior Court 

concluded in its January 9, 2017 ruling that: 

"Not only was this issue not raised within an action to contest the 

foreclosure, but it was also not previously raised in connection 

with the unlawful detainer action... Mr. Choquer is precluded 

from raising the issue as a defense to the unlawful detainer action 

at this time." CP 25. 

The Superior Court did not abuse its discretion when it denied 

the Motion to Reverse Trial Court's Decision and Rescind Trustee's Sale. 

C. 	The Sunerior Court did not abuse its discretion when it 

ruled absence of presence of primary agricultural use of the 

subject property. 

In a footnote to its Order Denying Defendant's Motion Reverse 

Trial Court's Decision and Rescind Trustee's Sale, the Superior Court 

held the following: 



Even if Mr. Choquer was not precluded from raising the 
issue as a defense at this time, it appears based on the 
information contained in the Defendants' Declarations that 
while Mr. Choquer may have intended to develop a 
vineyard on the subject property, the necessary irrigation 
system was never completed and wine production never 
occurred. Based on the uncontested applicability of RCW 
59.12, the presence of a primary residence on the subject 
property that has allegedly even been improved by Mr. 
Choquer, and the absence of a primary agricultural use of 
the subject property, the properry would not meet the RCW 
61.24 definition of being primarily used for agricultural 
purposes. 

CP 25. 

Simply, Appellant failed to offer any concrete evidence aside from 

his own self-serving testimony to support his notion that the land was 

primarily agricultural in nature. Further examination of Appellants 

Declaration in Support of Motion to Reverse Trial Court Ruling 

demonstrates Appellant knew for "the past few months" that agricultural 

land may not be foreclosed upon non judicially, yet he still failed to 

produce any evidence aside from self-serving testimony. CP 10:21. 

The Superior Court did not abuse its discretion in finding the 

property would not meet the definition of being primarily used for 

agricultural purposes. 

D. 	Appellants reliance upon the Open Space Taxation 

Agreement is inapplicable and admissible. 
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The Open Space Taxation Act, created in 1970, allows property 

owners to have their open space, farm and agricultural lands valued at 

their current use rather than at their highest and best use. The Act states 

that it is in the best interest of the state to maintain, preserve, conserve, 

and otherwise continue in existence adequate open space lands for the 

production of food, fiber and forest crops, and to assure the use an 

enjoyment of natural resources and scenic beauty for the economic and 

social well being of the state and its citizens. 

Under RCW 84.34, there are three separate and distinct Open 

Space Taxation Agreements, only one of which applies to Agricultural 

land, as follows: 

1) Open Space Land pursuant to RC W 84.34.020(1)(a) or 

(b); 

2) Farm and Agricultural Conservation Land pursuant to 

RC W 84.34.020(1)(c); and 

3) Timber Land pursuant to RCW 84.34.020(3). 

Review of the Open Space Taxation Agreement provided by 

Appellant clearly shows the Agreement relates to Open Space and not 

Farm and Agricultural Conservation land. Appellant's Exhibit fails to 

provide any evidence whatsoever that the Subject Property was ever 
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designated as Agricultural land. Further, Appellant's self-serving 

testimony fails to provide such evidence. 

Finally, Appellant is precluded from submitting the Open Space 

Taxation Agreement as it was not part of the record from the Superior 

C~~ 

V. 	REQUEST FOR ATTORNEY FEES AND COSTS. 

Respondent requests this Court grant attorney fees and costs 

pursuant to RAP 18.1 and RCW 4.84.185. RCW 4.84.185 states, in 

pertinent part: 

In any civil action, the court having jurisdiction may, upon written 
findings by the judge that the action, counterclaim, cross-claim, 
third party claim, or defense was frivolous and advanced without 
reasonable cause, require the nonprevailing party to pay the 
prevailing party the reasonable expenses, including fees of 
attorneys, incurred in opposing such action, counterclaim, cross- 
claim, third party claim, or defense ... The judge shall consider all 
evidence presented at the time of the motion to determine whether 
the position of the nonprevailing party was frivolous and advanced 
without reasonable cause... 

RCW 4.84.185 

Here, it is clear that Appellant has advanced a frivolous appeal 

without reasonable cause. From bringing the motion before the Superior 

Court in the manner in which he did, to the current record lacking any 

substantial support to Appellant's claims, Appellant's tactics have forced 

Respondent to incur fees and costs. Further, simple review of the Trust 

[C 



Deed would have demonstrated the fatal nature of the appeal to Appellant. 

Appellant failed to take that basic care and has demonstrated this entire 

appeal to be frivolous. Therefore, Respondent requests its attorney fees 

and costs pursuant to RAP 18.1. 

VI. CONCLUSION 

RCW 61.24.030(2) requires the Trust Deed to contain a statement 

that the Subject Property is not used principally for agricultural purposes. 

The Trust Deed in question complied with that requirement. Appellant's 

improper presentation of the Open Space Tax Agreement does not change 

that nor does it prove anything otherwise. In addition, the doctrine of res 

judicata bars Appellant's argument. Therefore, Respondent respectfully 

requests this court affirm the Superior Court's Order and grant 

Respondents' request for attorney fees and costs. 

DATED this ~ day of June, 2016. 

RESPECTFULLY SUBMITTED: __-- 
~ - ~ 

Quinn H. Posner, WSBA #31463 
Attorney for Respondents Guy and Zenaida 
Way 
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IN THE WASHINGTON STATE COURT OF APPEALS 
DIVISION TWO 

GUY WAY and ZENAIDA WAY, 
husband and wife, 	 NO. 49844-8-II 

Respondents 	DECLARATION OF QUINN 
POSNER 

vs. 

JOHN CHOQUER, and all other persons 
occupying 9213 NE Mason Creek Road, 
Battle Ground, WA 98604, 

Appellant 

I, Quinn Posner, hereby make the following declaration: 

1. I am the attorney of records for Plaintiff; 

2. This Declaration is made as a result of Appellant's argument that the RCW 61.24.030 

effectively nullifies the 2015 trustee sale in question. Due to Appellant's failure to 

properly present this argument at the Superior Court level, Respondents' were unable 

to research and make the proper responsive documentation part of the Superior Court 

record. Respondents' request this Court accept the attached Exhibits pursuant to RAP 

9.11; 

3. Attached as Exhibit 1 to this Declaration is the Trustee Deed which conveyed the 

DECLARATION OF QUINN POSNER 	 POSNER LAW OFFICE, PC 
532 NE 3'°  Ave, #105 

Camas, Washington 98607 
(360)524-4767 
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Subject Property to Respondents. This Trustee Deed was recorded on or about July 

20, 2015 and was Exhibit 1 to Respondents' original Complaint for Unlawful 

Detainer filed on September 2, 2015. It was further made part of the appellate record 

in Cause No. 48191-0-II. Inspection of this Trustee Deed clearly demonstrates the 

following: 

"This conveyance is made pursuant to the powers, including the power of 
sale, conferred upon the Grantee by that certain Deed of Trust between john 
Choquer and Marian Choquer, husband and wife, as Grantor, to First 
American Title Insurance Company, as Trustee, and Chase Manhattan 
Bank USA N.A., Beneficiary, dated 06/03/04, recorded 06/16/04 under 
Auditor's/Recorder's No. 3841925, records of Clark County, Washington... 

Exhibit A, Recital l, pg 1(emphasis added) 

4. Attached as Exhibit 2 is a certified copy of the Washington Line of Credit Trust Deed 

that is the Trust Deed referenced in Exhibit A and was the basis for foreclosure upon 

the Subject Property. Examination of this document reveals it names First American 

Title Insurance Company, as Trustee, and Chase Manhattan Bank USA N.A., 

Beneficiary, dated 06/03/04, was recorded 06/16/04 under Auditor's/Recorder's 

No. 3841925, records of Clark County, Washington. Exhibit B, pg 1. 
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11 	5. Therefore, Exhibit B to this Declaration is the true and correct Trust Deed which 
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serves as the basis of Respondents' response and complies with the requirements of 

RCW 61.24.030(2). 

DATED this iday of June, 2016 at Camas, WA 

Qui 	osner 
Attorney for Respondents 
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730109 -$10.00 - Veristone Capital - Sasha Crenshaw - 07/20/2015 

5194294 D 07/20/2015 09:37 AM 
Total Pages: 2 Rec Fee: $73.00 
VERISTONE CAPITAL 
SINIPLIFILE LC E-RECORDING 

AslcrltecordinBtteturnTo: 	 eRecorded in Clark County, WA 
Guy A. Way attd Zettaida E. Way and Veristone Fund l, LLC for socurity purposca ottly 
6725 1 lfith Ave NE, STE 210 
Kirlcland, WA 98033 

File No.: 7233.262241Choqua,lohn 
Trusiee's Dered 

Ttte GRANTOR, Northweg Trustec Services, lnc., as prestnt Trustee under that [herf of Ttust (defincd 
bclow), in considetation of the pnnnises snd paymettt recited be(ow, hercby gntnts and conveys, withaut rqmtserttation 
or watranty, esptrssed or implied, to Guy A. Way and Zenaida E. Way and Veristone Fund 1, LLC for security purposcs 
only, as GRANT££, ®11 mal property (tho Property), situatcd in thc County of Clark, 5tate of Wa.shington, described as 
follows: 

Tax Pxrei No.: 222973-t)00 

"Rtat portion of thc Southwest quattcr of the Northwzst quarter of Scction 9, Township 4 Notth, Range 2 East 
of the Willamettc Meridian, Clark County, Waahingtrnt, described as follows: $£GINNfNG at the Southwest corner of 
the Southwest quartcr of tho Northwrst quarter of said Section 9: tlxxtce East 490 foci; thence North parailel with ihe 
Wcst line of Section 9, 1040 feat, morc or less, to the 5outh iine of Catmty ftoad No. 3; thcnce Wcsicrly ulong the 
South{x4y line ofsaid County Rosd No. 3 to the West line ofsaid Scuion 9; thence South along the Wes line of said 
Seaion 9 to tht point of beginning. £XCEPT County Roads. 

RECITALS: 

1. This wrtveyance is titade pursuartt to the powers, including the power ofsatt, conferred upon the Grantee 
by that cxrisin Deai of Trust tdveat lohn Choquex and Marian Choquer, husband and wife, as Grantor, to First 
AmerEcan Title lnattrancx Company, as TrtLitee, and Chase Manhattan 8ank USA N.A., Serteficiary, dated 06103l04, 
recarded 06✓16/04, under Auditor's/Rccorder's No. 3941925, rocorda of Ciark County, Washington and subscqucntly 
assigned to lPMorgan Chase 8ank, N.A. under Clarft Caunty Auditor's/Recorder's No. 5082464. 

2, The Dood of TniA was exacuted to secure, togdher with other undertakings, the payment of onc or more 
promi&sory note(s) (`Noto') in the sum of 31 (34,tb0.0(3 with interest thcreon, according to the terms thereol; in favor of 
Chase Manhattan Bank USA N.A. and to stxure any other sums of ntoney which might bccome due and payable under 
the terms of said Deed of Trust. 

3. The Deed of Tntst provided that the Propetty is not used principally for agricultur®1 or farming purpasrs 
and the Grtuttor has no actual knowledge that the Property is used principally for agricultuntl or fartrting purfroses. 

4. Dafauit having occursrd in the obligations secured andlor covatattts of the Deod of Ttust grantor, as scd 
fonh in Notice of Trustee's 5ale desrribed beiow, which by tht terms of the Deed of Trust maiie opaative the power to 
sell, the thirty-day advan= Noticx of Default was transmitted to the Deed of Tnist grantor, or his successor in intcrEs-!, 
and a cnpy of said Notice was posied or tttved in accordance with law. 

5. JPMorgan Chagc Bank, N,A., bting tfien the holder of the indebtedness secured by the Deod of Trust, 
delivaesl to said Grantor awriuen roqucst dintxting Gtantor to sell the Property in accordancc with law and thc terms of 
the Deed of Tntst. 

6. The defaults specifted in tlte "Notice of UcfauL'" not having been curcd, the Grantor, in compliancc with the 
tcmis of the Deed of Tlvst, executed and on 41I27/13, troardai in the offtce of the Auditor of Clartt County, 
Washington, a` Notice of Trustee's Sale" of the Property undtr Auditor's File No. 5144858. 

Exhibit _ 
Pg ' of~_ 



The Grantor, in thc "Notice of Tntstee's Sate", fixed the ptatx of sale as at the gar.ebo in front of the Clark 
County Public Service Center ruar t.he corner of Ftanktin and 13th Strees City of Vancouver, State of Washington a 
pubiic place, at t 0:f)0 o'ctock a m., and in accordance wittt the taw caused copies of the statutory "Notic,e of Trustee's 
Sftte' to bz transmitted by inail to ait persotts entittad thereto and either postcd or scrved in comptiancc with the 
requirements of RCW 61 24.031 and RCW 6 t 44.{}40; further, the Grantor causod a copy of said "Notic,e of Trustee's 
$ate" to be pubtished in a tegat news7saper in each county in whieh the property or any part thereof is situated, once 
betwe<nt the thirty-fifth and twenty-eighth day before the date of sate, and once heiween the fourteenth and the seventh 
day before the date ol•safe; and further, inctuded with ttte Nutice, which was trar.smiued to or scrved upon the Deed of 
Trust grantor or his successor in interest, a"Notice of Foretosure" in s-ubstantialty the statutory fosm, to which copies of 
the Note and Deed of Ttvst were anac:hed. 

$, During fotec)osure, no action by the E3eneticiary, its successots or assigns was pending on an obfigation 
secured by the t3ead of Trust. 

9. All tegal requirements and ati provisions of said Deed of Trust have bcert qmptied with, as to acts to bc 
perforrned and noticesto be given, as provided in chapter 61.24 Rt;W, 

10. The defau3ts specified in the "Notice of Ttvstce's 5stte ` not fiaving been cured ten days prior to the date of 
TrusUx's Sale ar,d said obtigation sccured by said Deed of Trus; remmaining unpaid, on ]une S. 2015, the date of sate, 
which was not less than 190 days from tht date of defautt in the obligation smured, the Grantor then at•.d there soid ttx 
Property at public auction to said Grantce,, the highest bidder therefore, for the sum of 525,474.00 cash. 

7?tis conYeyattce is made without reptesentations or warratttics of any kind, expressed or imptied. By rrcording 
this Trustce's Deed, Grantee understandsV  aelutowtedges and agrees that the Propesty was purchased in the context ofa 
foreclosure• that the tru.stee tnade no 	 to Grantoe concerning the Ptoperty and that the tmstee owed no dutv to 
mskt: disckxxttes tc+ Grantee cotweriting the Propxxty, Grsntee reiyzng solety upon histheNtheir'its own due ditigence 
investigation before electing to bid for the Prnperty. 

DATBD: 3uly 16, 2015 

NURTHWEST TRt1ST't;€ sERVICES, t(VC. 

t3Y: 	~__ il  
,.,.,: 	... 

b CtU l istent Vicc Prrsident 

State of Washingt 	) 
County of King 	) 

I Aida Vetesi, Notury ccrtify that 1 know or havc satisfactory cvidcrtce that DEIRDRE PIGGO'iT is thc person 
who apptsred befone me, and said petwn aa:.nowtedged that (he'she) signed this instrtttnent, on oath stated that (ht:r'she) 
was autttorized to execute the instrumatt and ac3cnowtedged (haishe) as the Assistant V ice President of Norttt>:v;,q 
Trustoo.  Services. I,nc. to be thc free and votuntary act of such party for the uses and purposes mentioned in the 
in.5trurnent. 

DA'f'GD: luly 16, 201 S 

AIDA VETESI 
STATE OF WA$HtPlGTUtV 

NOTARY PU8!_IC 
MY CONEMtSStON c—XPtRES 

t}7'-i32• ~ 8 

~s.~~ :..., . .. . ..,.. ..».. 
Nt3TARY NUBCIC i» tutd for ttte State of 
Washington, residing at King County. 
My conunission etcpires: 07-02-18 

C{ark Auditor Mon Jul 20 09:32:19 PDT 2015 5194294 Page 2 	 Exhibit_' 
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Prepared By: 

CHRISTIAN NUNEZ 

Record and Return Address: 
Chase Manhattan Bank USA, N.A. 
c/o Chase Manhattan Mortgage Corporation 
1500 N. 19th St. 
Monroe, LA 71201 
Attn: DocumenI Controi 6th FL. - HE 
t z~s~~  s 

Assessor's arcel or Account Number: 
►~► . ` ►l.'~i:~:~7 

Abbreviated Legal Description: 
Section 9, Township 04 North, Range 02 East 

Full legal description located on Exhibit A. 

Reference # 041131228375 
Servicing # 9895902758 

WASHINGTON 
LtNE OF CREDIT TRUST DEED 
(Securing Future Advances) 

THlS DEED OF TRUST is made on 	June 3, 2004 	 . The grantor is 

TP4€trustee is First American Title Insurance CompanY 	("Trustee") whose address is 
2101 Fourth Avenue, Suite 800. Seattle, WA 98121 	 . The beneficiary is 
Chase Manhattan Bank USA. N.A. 	 , a national banking association whose address is 

200 White Clay Center Drive Route 273 Newark DE 19711 
or its successors or assignees. Any communication to the Lender should be sent to 
clo Chase Manhattan Mortgage Corporation, 250 West Huron Road, P. O. Box 93764, Cleveland, QH 44113 

In this Deed of Trust, the terms "you," "your" and "yours" refer to the grantor(s). The terms "we," 
"us" and "our" refer to the beneficiary. 
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Pursuant to a Home Equity Line of Credit Agreement dated the same date as this Deed of 
Trust ("Agreement"), you may incur maximum unpaid loan indebtedness (exciusive of interest 
thereon) in amounts fluctuating from time to time up to the maximum principal sum outstanding at 
any time of 
f]ne HundradFour Thousand and 00[100 	 DOIIBrS 
($ 104,000.00 	I. The Agreement provides for a final scheduled instailment due and 
payabie not later than on 	June 15. 2Q34 	. You agree that this Deed of Trust shaii 
continue to secure ali sums now or hereafter advanced under the terms of the Agreement inciuding, 
without iimitation, such sums that are advanced by us whether or not at the time the sums are 
advanced there is any principal sum outstanding under the Agreement. The parties hereto intend 
that this Deed of Trust shaii secure unpaid baiances, and a8 other amounts due to us hereunder 
and under the Agreement. 

This Deed of Trust secures to us: (a) the repayment of the debt evidenced by the 
Agreement, with interest, and ail reflnancings, renewais, extensions and modiflcations of the 
Agreement; (b) the payment of all other sums, with interest, advanced under this Deed of Trust to 
protect the security of this Deed of Trust; and (c) the performance of your covenants and 
agreements under this Deed of Trust and the Agreement. For this purpose and in consideration of 
the debt, you irrevocably grant and convey to the Trustee and Trustee's successors and assigns, in 
trust, with power of sale, the property located in 

CLAgK 	 County, Washington, and more fully described in EXHiBiT A, 
which is attached hereto and made a part hereof, which property is more cornmoniy known as 
9213 NF MASON CREEK ROAD, BATTLE GROUNC}, WA 98604-7616 

("Property Address"); 

TOGETHER WiTH ail the improvements now or hereafter erected on the property, and aii 
easements, rights, appurtenances, and f+xtures now or hereafter a part of the property. AI 
repiacements and additions shail also be covered by this Deed of Trust, AII of the foregoing is 
referred to in this Deed of Trust as the "Property." 

YOU COVENANT that you are lawfuliy seized of the estate hereby conveyed and have the 
right to grant and convey the Property and that the Property is unencurnbered, except for 
encumbrances of record. You warrant and wiil defend generaiiy the titie to the Property against ali 
ciaims and demands, subject to any encumbrances of record. 

YOU AND WE covenant and agree as foiiows: 

'i. 	Payment of Principai, Interest and Other Charges. You shall pay when due the 
principai of and interest owing under the Agreement and aii other charges due hereunder and under 
the Agreement. 

2. Appiication of Payments. Uniess applicabie law provides otherwise, all payments 
received by us under the Agreement and Section 1 shall be applied by us as provided in the 
Agreement. 

3. Prior Deed of Trust.s; Charges; Liens. You shail perform ali of your obiigations 
under any mortgage, deed of trust or other security instruments with a iien which has priority over 
this Deed of Trust, inciuding your covenants to make payments when due. You shali pay ali taxes, 
assessments, charges, fines and impositions attributabie to the Property which may attain priority 
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over this Deed of Trust or any advance under this Deed of Trust, and leasehold payments or 
ground rents, if any. Upon our request, you shaii promptiy fumish to us all notices of amounts to be 
paid under this paragraph and receipts evidencing any such payments you make direct(y. You 
shall promptly discharge any lien (other than a lien disclosed to us in your application or in any titte 
report we obtained) which has priority over this Deed of Trust or any advance under this Deed of 
Trust. 

4. Hazard Insurance. You shall keep the Property insured against loss by fire, hazards 
included within the term "extended coverage" and any other hazards, including floods or flooding, 
for which we require insurance. This insurance shall be maintained in the amounts and for the 
periods that we require. You may choose any insurer reasonably acceptable to us. tnsurance 
policies and renewals shall be acceptable to us and shall include a standard mortgagee clause. 1f 
we require, you shall promptly give us all receipts of paid premiums and renewal notices. If you fai( 
to maintain coverage as required in this section, you authorize us to obtain such coverage as we in 
our sole discretion determine appropriate to protect our interest in the Property in accordance with 
the provisions in Section 6. You understand and agree that any coverage we purchase may cover 
only our interest in the Property and may not cover your interest in the Property or any personal 
property therein. You also understand and agree that the premium for any such insurance may be 
higher than the premium you would pay for such insurance. You shall promptiy notify the insurer 
and us of any loss. We may make proof of loss if you do not promptly do so. 

Insurance proceeds shail be applied to restore or repair the Property damaged, if restoration or 
repair is economically feasible and our security would not be iessened. ©therwise, insurance 
proceeds shall be app(ied to sums secured by this Deed of Trust, whether or not then due, with any 
excess paid to you. If you abandon the Property, or do not answer within 30 days our notice to you 
that the insurer has offered to settle a claim, then we may coilect and use the proceeds to repair or 
restore the Property or to pay sums secured by this Deed of Trust, whether or not then due. The 
30-day period wiil begin when notice is given. Any application of proceeds to principal shall not 
require us to extend or postpone the due date of monthly payments or change the amount of 
monthly payments. If we acquire the Property at a forced sale following your default, your right to 
any insurance proceeds resulting from damage to the Property prior to the acquisition shaii pass to 
us to the extent of the sums secured by this Deed of Trust immediateiy prior to the acquisition. 

You shall not permit any condition to exist on the Property which would, in any way, invalidate the 
insurance coverage on the Property. 

5. Preservation, Maintenance and Protection of the Property, Borrower's Loan 
Application; Leaseholds. You shall not destroy, damage or substantially change the Property, 
atlow the Property to deteriorate, or commit waste. You shall be in default if any forfeiture action or 
proceeding, whether civi( or criminai, is begun that in our good faith judgment could result in 
forfeiture of the Property or otherwise materially impair the lien created by this Deed of Trust or our 
security interest You may cure such a default, as provided in Section 17, by causing the action or 
proceeding to be dismissed with a ruling that, in our good faith determination, preciudes forfeiture of 
your interest in the Property or other materia! irnpairment of the lien created by this Deed of Trust or 
our security interest. You shall also be in default if you, during the loan application process, gave 
materiaily false or inaccurate information or statements to us (or failed to provide us with any 
materiat information) in connection with the loan evidenced by the Agreement, including, but not 
iimited to, representations concerning your occupancy of the Property as a principal residence, tf 
this Deed of Trust is on a ieasehold, you shall compiy with the lease. !f you acquire fee title to the 
Property, the leasehold and fee title shall not merge unless we agree to the merger in writing. 
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6. Protection of ©ur Rights in the Property; Mortgage Insurance, If you fail to 
perform the covenants and agreements contained in this Deed of Trust, or there is a legal 
proceeding that may significantly affect our rights in the Property (such as a proceeding in 
bankruptcy, probate, for condemnation or forfeiture or to enforce Eaws or reguiations), then we may 
do, and pay for, anything necessary to protect the Property's value and our rights in the Property. 
Our actions may inctude paying any sums secured by a lien which has priority over this Deed of 
Trust or any advance under the Agreemerrt or this Deed of Trust, appearing in court, paying 
reasonabte attorney's fees, paying any sums which you are required to pay under this Oeed of 
Trust and entering on the Property to make repairs. We do not have to take any action we are 
permitted to take under this paragraph. Any amounts we pay under this paragraph shall become 
additional debts you owe us and shali be secured by this Deed of Trust. These amounts shall bear 
interest from the disbursement date at the rate established under the Agreement and shali be 
payable, with lnterest, upon our request. If we required mortgage insurance as a condition of 
making the loan secured by this Deed of Trust, you shall pay the premiums for such insurance until 
such time as the requirement for the insurance termirtates. 

7. tnspection. We may enter and inspect the Property at any reasonable time and 
upon reasonable notice. 

8. Condemnation. The proceeds of any award for damages, direct or consequentiai, in 
connection with any condemnation or other taking of any part of the Property, or for conveyance in 
iieu of condemnation, are hereby assigned and shall be paid to us. If the Property is abandoned, or 
if, after notice by us to you that the condemnor offers to make an award or settie a claim for 
damages, you fail to respond to us within 30 days after the date the notice is given, we are 
authorized to collect and apply the proceeds, at our option, either to restoration or repair of the 
Property or to the sums secured by this Deed of Trust, whether or not then due. Unless we and 
you othenrvise agree in writing, any apptication of proceeds '.o principal shall not extend or postpone 
the due date of the month{y payments payable under the Agreement and Section 1 or change the 
amount of such payments. 

9. You Are Not Reteased; Fortsearance by Us Not a Waiver. Extension of tirne for 
payment or modification of amortization of the sums secured by this Deed of Trust granted by us to 
any of your successors in interest shall not operate to release your liability or the liability of your 
successors in interest. We shall not be required to commence proceedings against any successor 
in interest, refuse to extend time for payment or otherwise modify amortization of the sums secured 
by this Deed of Trust by reason of any demand made by you or your successors in interest. Our 
forbearance in exercising any right or remedy sha11 not waive or preclude the exercise of any right 
or remedy. 

10. Successors and Assigns Bound; Jotnt and Several Liabitity; Co-signers. The 
covenants and agreements of this Deed of Trust shall bind and benefit your successors and 
permitted assigns. Your covenants and agreements shall be joint and several. Anyone who 
co-signs this Deed of Trust but does not execute the Agreement: (a) is co-signing this Deed of 
Trust only to mortgage, grant and convey such person's interest in the Property; (b) is not 
personally obligated to pay the Agreement, but is obligated to pay a!I other sums secured by this 
Deed of Trust; and (c) agrees that we and anyone else who signs this Deed of Trust may agree to 
extend, modify, forbear or make any accommodations regarding the terms of this Deed of Trust or 
the Agreement without such person's consent. 
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11. Loan Charges. If the loan secured by this Deed of Trust is subject to a law which sets maximum ioan charges, and that law is finally interpreted so that the interest or other loan charges collected or to be collected in connection with the loan exceed the permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the charge to the permitted limit; and (b) any sums already collected from you which exceed permitted limits will be refunded to you. We may choose to make this refund by reducing the principal owed under the Agreement or by making a direct payment to you. If a refund reduces principal, the reduction will be treated as a partial prepayment without any prepayment charge under the Agreement. 

12. Notices. Unless othenvise required by law, any notice to you provided for in this Deed of Trust shall be delivered or mailed by first class mail to the Property Address or any other address you designate by notice to us. Unless otherwise required by law, any notice to us shall be given by first class mail to our address stated above or any other address we designate by notice to you. Any notice provided for in this Deed of Trust shall be deemed to have been given to you or us when given as provided '+n this paragraph. 

13. Governing Law; Severability. The extension of credit secured by this Deed of Trust is governed by federal law, which for the purposes of 12 USC § 85 incorporates Delaware law. However, the interpretation and enforcement of this Deed of Trust shall be governed by the law of the jurisdiction in which the Property is located, except as preempted by federal law. In the event that any provision or clause of this Deed of Trust or the Agreernent conflicts with appiicabie iaw, such confiict shaff not affect other provisions of this Deed of Trust or the Agreement which can be given effect without the conflicting provision. To this end the provisions of this Deed of Trust and the Agreement are declared to be severable. 

14. Transfer of the Property. tf ail or any part of the Property or any interest in it is sold or transferred without our prior written consent, we may, at our option, require immediate payment in full of all sums secured by this Deed of Trust. However, this option shall not be exercised by us if exercise is prohibited by federal law as of the date of this Deed of Trust. 

15. Sale of Agreement; Change of Loan Servicer, The Agreement or a partial interest in the Agreement (together with this Deed of Trust) may be sold one or more times without prior notice to you. A sale may result in a change in the entity (known as the "Loan Servicer") that collects monthly payments due under the Agreement and this Deed of Trust. There also may be one or more changes of the Loan Servicer unrelated to the sale of the Agreernent. If there is a change of the Loan Servicer, you will be given written notice of the change as required by applicable law. The notice will state the name and address of the new Loan Servicer and the address to which payments should be rnade. The notice will also contain any information required by applicable law. 

16. Hazardous Substances. You shali not cause or permit the presence, use, disposal, storage, or release of any Hazardous Substances on or in the Property. You shall 	not do, nor aiiow anyone else to do, anything affecting the Property that is in violation of any Environmentai Law. The preceding two sentences shafi not apply to the presence, use, or storage on the Property of Hazardous Substances in quantities that are generally recognized to be appropriate to normal residential uses and to maintenance of the Property. You shall promptly give us written notice of any investigation, claim, demand, lawsuit or other action by any governmental or regulatory agency or private party involving the Property and any Hazardous Substance or Environmental Law of which you have actual knowiedge. If you ieam or are notified by any government or 
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regulatory authority, that any removal or other rernediation of any Hazardous Substance affecting 

the Property is necessary, you shall promptly take all necessary remedial actions in accordance 

with Environmental Law. As used in this Deed of Trust, "Hazardous Substances" are those 

substances defined as toxic or hazardous substances by Environmental Law and the following 

substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and 

herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive 

materials. As used in this Deed of Trust, "Environmental Law" means federal laws and laws of the 

jurisdiction where the Property is located that relate to health, safety or environmental protection. 

17. Acceleration; Remedies. You wili be in default if (1) any payment required by 

the Agreement or this Deed of Trust is not made when it is due; (2) we discover that you 

have committed fraud or made a material misrepresentation in connection with the 

Agreement; or (3) you take any action or fail to take any action that adversely affects our 

security for the Agreement or any right we have in the Property. If a default occurs (other 

than under Section 14, unless applicable law provides otherwise), we will give you notice 

specifying: (a) the default; (b) the action required to cure the default; (c) a date, not less 

than 30 days from the date the notice is given to you, by which the default must be cured; 

and (d) that failure to cure the default on or before the date specif9ed in the notice may result 

in acceleration of the sums secured by this Deed of Trust and sale of the Property. The 

notice shall further inform you of the right to reinstate after acceleration and the right to 

bring a court action to assert the nonexistence of a default or any other defense you may 

have to acceleration and sale. tf the default is not cured on or before the date specified in 

the notice, we, at our option, may declare all of the sums secured by this Deed of Trust to be 

immediately due and payable without further demand and may foreciose this Deed of Trust 

by Judiciai proceeding. We shall be entitled to collect in such proceeding all expenses of 

foreclosure, includtng, but not limited to, reasonable attorneys' fees as permitted by 

applicable law, but not to ezceed 20°l0 of the amount you owe for principat and interest, and 

costs of title evidence. 

If we invoke the power of sale, we shall give written notice to Trustee of the occurrence of 

an event of defauit and of our election to cause the Property to be sold. We and the Trustee 

shail take such action regarding notice of sale and shall give such notices to you and to the 

other persons as applicable law may require. After the time required by applicable law and 

after publication of the notice of sale, Trustee, without demand on you, shall sell the 

Property at public auction to the highest bidder at the time and place and under the terms 

designated in the notice of sale in one or more parcels and in any order Trustee determines. 

Trustee may postpone sale of the Property for a period or periods permitted by applicable 

law by public announcement at the time and place fixed in the notice of sale. Either we or 

our designee may purchase the Property at any sale. 

Trustae shatt deliver to the purchaser Trustee's deed conveying the Property without any 

covenant or warranty, expressed or implied. The recitals In the Trustee's deed shali be 

prima facie evidence of the truth of the statements made therein. Trustee shall apply the 

proceeds of the sale in the foilowing order: (a) to all expenses of the sate, including, but not 

limited to, reasonable Trustee's and attorneys' fees, as set forth above; (b) to all sums 

secured by this Deed of Trust; and (c) any excess to the person or persons legally entitled 

to it or to the clerk of the superior court of the county in which the sale took place. 
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19. Reconveyance. Upon your request and payment of all sums secured by this Deed of Trust, we shall request Trustee to reconvey the Property and shail surrender this Deed of Trust and all notes evidencing debt secured by this Deed of Trust to Trustee. Trustee shall reconvey the Property without warranty and without charge to the person or persons legaify entitled to it. Such person or persons shali pay any recordation costs. 

20. Substitute Trustee. We may, at our option, from time to time appoint a successor trustee to any Trustee appointed hereunder who has ceased to act. Without conveyance of the Property, the successor trustee shall succeed to all the title, powers and duties conferred upon the Trustee herein and by appiicable law. 

21. Use of Property. You covenant that the Property is not used principally for agricultural or farrning purposes. 

21. Discontinuance of i`nforcement. Notwithstanding our acceieration of the sums secured by this Deed of Trust under the provisions of Section 17, we may, in our soie discretion and upon such conditions as we in our sole discretion determine, discontinue any proceedings begun to enforce the terms of this Deed of Trust. 

22. Waiver. No waiver by us at any time of any term, provision or covenant contained in this Deed of Trust or in the Agreement secured hereby shall be deemed to be or construed as a waiver of any other term, provision or covenant or of the same term, provision of covenant at any other time. 

23. Additionat Charges. You agree to pay reasonable charges as allowed by law in connection with the servicing of this loan including, without lirnitation, the costs of obtaining tax searches and subordinations. Provided, however, that nothing contained in this section is intended to create and shall not be construed to create any duty or obligation by us to perform any such act, or to execute or consent to any such transaction or matter, except a release of the Deed of Trust upon full repayment of atl sums secured thereby. 

24. Riders to this Deed of Trust. If one or more riders are executed by you and recorded together with this Deed of Trust, the covenants and agreements of each such rider shall be incorporated into and shall amend and supplernent the covenants and agreements of this Deed of Trust as if the rider(s) were a part of this Deed of Trust. (Check applicable box(es)) 

❑ Condominium Rider 	 ❑  14 Famity Rider 
❑ Pianned Unit Development Rider 	❑  Other(s) 
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BY SIGNING BELOW, You accept and agree to the terms and covenants contained in this Deed of 

Trust and in any rider(s) executed by you and recorded with it. 

Signed, sealed and delivered in the presence of: 

(Seal) 

Witness 	 allN CH QUER 

(Seal) 

(Seal) 
~c? : 

A~  

	

~ ~ . tz y . '~ 	• Y, .. 

STATE OF WASHINGTON 	 ON  ~  
d;'`~:.th~ `?: ~• ~~~~• 

CITY/COUNTY OF 	CLARK 	"j,  rA ON---JS  .~`~~ 
a,aau~`' ,̀  

The foregoing instrument was acknowledged before me this ~ 
	day of 

3t.R+lE 	 2.QQ4_ • by JOHN CHOQt3ER & MARIAN CHOQLJER 

to me known to be the person(s) aforesaid, who acknowledged that they executed this instrument 

as their free and voluntary act and deed and for the uses and purposes th in mentioned. 

N 	ry Public 

My Commission expires: 	1-25-07 
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EXNIBIT "A" 
That portion of the Southwest quarter of the Northwest quarter of Section 9, Township 4 
North, Range 2 East of the Willamette Meridian, Clark County, Washington, described as 
foilows: 

BEGINNING at the Southwest corner of the Southwest quarter of the Northwest quarter of 
said Section 9; thence East 490 feet; thence North paral{ei with the West line of Section 9, 
1040 feet, more or fess, to the South line of County Road No. 3; thence Westerty along the 
Southerly line of said County Road No. 3 to the West tine of said Section 9; thence South 
along the West line of said Section 9 to the point of beginning. 
EXCEPT County Roads. 

c
iflr+~

tj 
 

♦,,~,~~N rM~S~~,,f''I ~ 

G~Rk ~ T~ Z ~Q; 
 ' 	S 	1 i~ .• : COuN~ I, GREG A. ftitMSi=Y, Aud;tor ot Clark County, State of ti°Jast?ington, do hereUy certi{y that ttie foregoing is a irue ,~tci cQ rr,gct~y at ~ !L`t; ~- ~-. t`ile No. ' 	~ f~ 	of record in this otfice. Wi7NES`' 	hanr!~ <~j}~ d c.ff::~ial seai. 

a
~~
/
~ Tt3is/~~aYof _NI~! 	 A.D. 

By`_ 
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CERTIFICATE OF SERVICE 

On the date below, I served the following document(s) on the attorney(s) or person(s) identified below: 

Documents 

1. Respondents' Brief 
2. Declaration of Quinn Posner 

Person and Address 

John Choquer 
9213 NE Mason Creek Road 
Battle Ground, WA 98604 

Method of Service 

[]Fax 

[ ] Hand Delivered 

[ X] First-Class Mail 

I declare under penalty of perjury under the laws of the State of Washington that the foregoing is true and correct. 

Date: 	06/09/2016 
Place: Camas, WA 
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